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The Ad Hoc Telecommunications Users Committee ("Ad Hoc

Committee" or "Committee"), pursuant to the Commission's Public

Notice, DA 94-821, released July 26, 1994, hereby replies to the

comments filed in response to the Petition For Clarification

submitted herein on June 30, 1994, on behalf of Bell Atlantic.

Bell Atlantic requests clarification of language regarding

individual case basis ("ICB") service offerings found at

paragraph 17 and footnote 35 of the Common Carrier Bureau's

Supplemental Designation Order and Order to Show Cause, DA 94-556

(Com. Car. Bur., reI. May 31, 1994) (the "Order"). Bell Atlantic

contends this language is inconsistent with existing Commission

policy concerning ICB service offerings and with the United

States Court of Appeals for the District of Columbia's recent

holding concerning the Commission's treatment of "dark fiber"

service offerings ..!/ Bell Atlantic and LEes supporting its . ~...J-il

No. tfC.,II."'d~C//~,L~
UltABCDE

1/ Southwestern Bell Telephone CompanY v. FCC, 19 F.3d 1475
(D.C. Cir. 1994) ("Dark Fiber Decision").
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request for clarification11 take out of context and misinterpret

the Bureau's statements, and misread the Court's Dark Fiber

Decision. The Ad Hoc Committee generally supports the comments

of those opposing the Petition, and believes clarification is

unnecessary and that the Bell Atlantic Petition should be denied.

z. ..11 At1IDtic rupA'reptallY Mi8int.rpr.t8 The Bur.au'. Ord.r

Bell Atlantic contends that "language in [the] Order

erroneously states that ICB arrangements are common carrier

offerings" and that "ICB rates are 'generally available' if

tariffs with those rates are filed." Petition, pp. 1-2. The Ad

Hoc Committee agrees with those commenters that point out that

Bell Atlantic misconstrues and reaches for an overbroad

interpretation of the Order. 11 The fundamental flaw in Bell

Atlantic's argument it that it fails to recognize that the

Bureau's discussion of ICB service offerings is presented wholly

within the context of addressing special access expanded

interconnection, a COmmon carrier service offering. The Order

does not purport to address those types of ICB services that are

~ generally held out to the public on a nondiscriminatory basis

and, therefore, would not constitute common carrier service

offerings. Thus, the first of the two objected-to passages

refers specifically to " [p]ricing access services on an

11 Comments in support of the Petition were filed on behalf of
Southwestern Bell Telephone Company ("SWB") and US WEST.
Comments in opposition were filed by MCI, Sprint, MFS
Communications Company, Inc. ("MFS"), and The Association of
Local Telecommunications Services ("ALTS").

11 MCI Comments, pp. 5-7; ALTS Comments, pp. 2-3.
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individual case basis [as] represent [ing] a departure from normal

practice and [as being] usually reserved for unique or unusual

common carrier service offerings for which the carrier does not

yet have sufficient experience to develop general rates."

(Order, ! 17). Given that expanded interconnection is without

question a common carrier service offering, the Bureau's

statement is entirely unremarkable, accurately portrays

Commission policy, and is good law. The Order states that common

carrier service offerings may be priced on an ICB basis in

appropriate (albeit unusual) circumstances, not that all ICB

arrangements are common carrier offerings as asserted by Bell

Atlantic.

Similarly, Bell Atlantic fails to recognize that the second

of the objected-to statements was made in the context of the

discussion'S overall common carrier premise and, moreover,

includes explicit reference to a broad offering of service:

The filing of an individual case basis rate does not
affect the general availability of a service offering.
Individual case basis rates are "generally available"
if tariffs embodying these rates are filed and are
available to all similarly situated customers. (Order,
fn. 35). (Emphasis added).

The quoted language does indicate, however, -- and correctly

so -- that a service provider cannot convert what is in fact a

common carrier service into a private carrier offering simply by

filing an ICB rate.!1 And, in this context, the Bureau's also-

V Part of the problem here may be Bell Atlantic's apparent
confusion between "Commission policy regarding individual
case basis ('ICB') service offerings" (Petition, p. 1)

(continued ... )
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objected-to statement that, " [o]nce sufficient knowledge is

gained about the costs of the service, the Commission requires

that the ICB rates be converted to averaged rates applicable to

all customers, R~/ can be recognized as accurate. In other

words, the Commission may allow ICB rates to be filed for certain

elements of a common carrier service for which insufficient

experience exists to derive averaged rates, but may later find,

as it has from the outset in regard to the LECs' rates for labor

and material charges for initial preparation of central office

space under physical collocation, that ICB rates are not

necessary or (in view of the competitive implications)

appropriate, and must give way to publication of averaged rate

schedules .il

i / ( .. . continued)
(Emphasis added) -- which mAY be provided on a private
carriage basis -- and ICB rate elements that are part of a
common carrier service such as the time and material charges
for preparation of central office space which are at issue
in this proceeding.

~ Order, i 17.

i/ Contrary to Bell Atlantic's suggestion, the Bureau's
language does not indicate that what is otherwise a non
dominant private carrier offering becomes a common carrier
service solely by being included in a tariff. The
Commission may require dominant carriers to function as
common carriers for public interest reasons, but could not
(or, at least, would be hard pressed to) impose such a
requirement on non-dominant carriers.
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The Ad Hoc Committee also agrees with the comments pointing

out that Bell Atlantic misconstrues the D. C. Circuit's Dark

Fiber Decision, and demonstrating that there is nothing contrary

to that decision to be found in the Order. V Nothing in the

Dark Fiber Decision precludes the Commission from applying the

long-standing two-part test of common carriage!/ in determining

whether any given service, notwithstanding that it heretofore may

have been provided on an ICB basis, is a common carrier offering.

The problem the Court identified in the Dark Fiber Decision was

that the Commission based its finding of common carriage upon the

mere filing of the dark fiber ICB arrangement with the

Commission, rather than upon application of the established test

of common carriage.!/ The Court itself cited with approval

1/ ALTS Comments, pp. 2-3; Sprint Comments, pp. 2-5; MCI
Comments, pp. 3-5; MFS Comments, pp. 9-10.

1/ A common carrier offering is defined as one that is held out
to the public on a generally available, first-come, first
served basis. National Asa'n of Regulatory Util. Comm'rs v.
~, 533 F.2d 601, 608-09 (D.C. Cir. 1976); ~ also,
National Ass'n of Regulatory Util. Comrn'rs v. FCC, 525 F.2d
630 (D.C. Cir.), cert. denied, 425 u.s. 992 (1976).

V Furthermore, the Court did not find the dark fiber services
at issue were not common carrier services, but only that the
Commission had failed to justify its exercise of Title II
jurisdiction over these services, remanding the issue to the
Commission for further consideration. Dark Fiber Decision,
19 F.3d at 1480-81. Obviously, the Court said nothing of
the expanded interconnection services which are the subject
of Bell Atlantic's clarification request.
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language from the Commission's LEC Price Cap Order1o
/ wherein

the Commission expressly found that "[als demand for the service

grows, the ICB offering can evolve into a generally-available

offering". The Bureau's Order is fully consistent with that

policy. Contrary to Bell Atlantic's arguments (Petition, pp. 2-

3), the Court's Dark Fiber Decision is not inconsistent with the

Order's language, nor is rUlemaking required to change existing

Commission policy in respect to ICB rates and service offerings.

Petition, p. 3.

:n::I. De Iv.Dg "'14 ,",fila ...... '01' ,i11PR ADn.qe4
lat•• !O boS;-' III'i'M' 27M'''.' W C!p!!:titor. "r~
ADticQMDetitiu ~i9ipg Ip4 Di.cri.tDation

The Ad Hoc Committee does not object per ~ to clarification

of language contained in the Order to the extent the Bureau deems

it necessary. However, apart from, and regardless of, its

resolution of Bell Atlantic's request for clarification, the

Common Carrier Bureau should affirm its intention to enforce the

commission's determination in the Expanded Interconnection

Order11
/ that ICB pricing for certain connection charge

elements, including the labor and material charges for initial

preparation of central office space under physical collocation,

will not be allowed. The LECs should not be permitted to seek

indirect reconsideration of this requirement, in effect using

Bell Atlantic's request for clarification to "reargue" the issue

ll/ Policy and Rules Concerning Rates for Dominant Carriers, 5
FCC Rcd 6786 at i 193 (1990).

ll/ Expanded Interconnection with Local Telephone Facilities, 7
FCC Rcd 7369 (1992).
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of whether physical collocation constitutes a communications

service. As noted by MCI,lll Bell Atlantic has repeatedly

attempted to establish ICB pricing for central office

construction, ignoring the Expanded Interconnection Order's

express rejection of the use of individually negotiated tariff

arrangements for such construction131 and, in defiance thereof,

filing tariffs proposing to charge ICB rates. To the extent Bell

Atlantic's request for clarification seeks to perpetuate its

efforts in this direction, it should be forcefully and

unequivocally rejected.

On a broader scale, any "clarification" issued by the Bureau

should recognize and affirm the Commission's power to require the

filing of cost-based averaged rates for common carrier services

as a safeguard against anti-competitive and predatory LEC pricing

practices. To the extent Bell Atlantic seeks a blanket

interpretation by the Commission that ICB arrangements are not

common carrier services and not subject to Title II regulation,

its request should be rejected. lll As noted in the comments

filed by MFS Communications Company, Inc., such an interpretation

III MCI Comments, pp. 2-3.

III Expanded Interconnection with Local Telephone Company
Facilities, CC Docket No. 91-141, Report and Order, 7 FCC
Rcd 7369, 7403 (1992) ("Expanded Interconnection Order").

III At least one LEC, US WEST, appears to acknowledge as much,
noting: "It is, of course, possible to read the language in
the Supplemental Designation Order as doing nothing more
than stating the obvious - that a carrier cannot use the ICB
route to evade the requirements of Title II of the
Communications Act. We have no quarrel with that
proposition." US WEST Comments, p. 2.
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would allow LECs to remove any service from the tariff review

process simply by repricing it as an ICB.ll/

The filing of tariffed averaged rates, supported by

appropriately documented cost information, must remain a

principal guardian of effective competition in venues such as the

exchange access market where the entrenched participant continues

to wield overwhelming market power and maintains control of

bottleneck facilities. For that reason, the Bureau should

strongly reject the protests voiced in Southwestern Bell's

comments concerning the so-called "dissonant application of

policy regarding ICB pricing . . . [whereby] "the Commission has

allowed SWBT's competitors to incorporate language in their

tariffs which would allow continued use of ICB pricing, while

rejecting SWBT's identical ICB tariff language. II.!!,! There are

valid public interest reasons underlying the Commission's

policies relative to less stringent regulation of nondominant

carriers that are in no way called into question by the Court's

holding in the Dark Fiber Decision. As pointed out in the

comments submitted by MFS Communications Company, Inc., the

Commission has appropriately considered whether service providers

possess market power, and whether there are any countervailing

ll/ MFS Comments, p . 2.

ll/ Southwestern Bell Comments, p. 3. Footnotes omitted.
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factors militating against the exercise of such market power, in

applying Title II jurisdiction. lll

xv. Cop.qlg• .loa

The Bell Atlantic Petition should be denied. To the extent

clarification is issued, it should be consistent with these

comments.

Respectfully submitted,

AD HOC ~CATJ:OII1S
U..... C~I~

James S. Blaszak
Francis E. Fletcher, Jr.
Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900, East Tower
Washington, D.C. 20005
(202) 408-7100

September 13, 1994 Its Attorneys

III MFS Comments, p. 11, citing Norlight Request for Declaratory
Ruling, 2 FCC Rcd 132, 134 recon. denied, 2 FCC Rcd 5167
(1987) and Policies and Rules Concerning Local Exchange
Carrier validation and Billing Information for Joint Use
Calling Cards, 7 FCC Rcd 3528, 3532 (1992).



I, Elizabeth A. Fertig, a secretary in the law offices of

Gardner, Carton & Douglas, do hereby certify on September 13,

1994, a true copy of the foregoing "Reply Comments of the Ad Hoc

Telecommunications Users Committee" was sent by United States

first class mail, postage prepaid, to the following:

Kathleen M. H. Wallman"
Chief, Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D.C. 20554

Gregory J. Vogt*
Chief, Tariff Division
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

Kathleen Levitz"
Deputy Chief, Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D.C. 20554

Judy Nitsche"
Federal Communications Commission
1919 M Street, N.W., Room 6518
Washington, D.C. 20554

Ann Glatter*
Federal Communications Commission
1919 M Street, N.W., Room 518
Washington, D.C. 20554

Ann Stevens"
Federal Communications Commission
1919 M Street, N.W., Room 518
Washington, D.C. 20554

Policy and Program Planning Division"
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 544
Washington, D.C. 20554

International Transcription Service"
2100 M Street, N.W., Suite 140
Washington, D.C. 20037

Elizabeth Dickerson
Manager, Federal Regulatory
MCI Telecommunications Corporation
1801 Pennsylvania Avenue, NW
Washington, D.C. 20006

Shirley S. Fujimoto
Christine M. Gill
Brian T. Ashby
Keller and Heckman
1001 G Street, N.W., Suite 500 West
Washington, D.C. 20001



Herbert E. Marks
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N.W.
P.O. Box 407
Washington, D.C. 20044

Paul J. Berman
Covington & Burling
1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C. 20044

Snavely, King & Associates, Inc.
Economic Consultants
1220 L Street, N.W., Suite 410
Washington, D.C. 20005

Peter A. Rohrbach
Karis A. Hastings
Hogan & Hartson
555 13th Street, N.W.
Washington, D.C. 20004

AT&T
295 North Maple Avenue
Room 3244Jl
Basking Ridge, New Jersey 07920

Joseph W. Miller
Williams Telecommunications

Group, Inc.
Suite 3600, P.O. Box 2400
One Williams Center
Tulsa, Oklahoma 74102

Andrew D. Lipman
Russell M. Btau
Jonathan E. Canis
Richard M. Rindler
Swid1er & Berlin, Chartered
3000 K Street, N.W., Suite 300
Washington, D.C. 20037

Edward C. Addison, Director
Division of Communications
Virginia State Corporation

Commission Staff
P.O. Box 1197
Richmond, Virginia 23209

Leon M. Kestenbaum
H. Richard Juhnke
US Sprint
1850 M Street, N.W., 11th Floor
Washington, D.C. 20036

Southwestern Bell
1010 Pine Street
Room 2114
St. Louis, Missouri 63101

Ameritech
30 South Wacker Drive
Suite 3900
Chicago, Dlinois 60606

Pacific Tel
1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Bell South
1155 Peachtree Street, N.E.
Suite 1800
Atlanta, Georgia 30367-6000



Robert B. McKenna
US West
1020 19th Street, N.W.
Suite 700
Washington, D.C. 20036

NYNEX
120 Bloomingdale Road
White Plains, New York 10605

Jeffrey J. Milton
President
Institutional Communications
Company
1410 Spring Hill Road, #300
McLean, Virginia 22102-3003

Roy L. Morris
Deputy General Counsel
Allnet Communication Services,Inc.
1990 M Street, Suite 500
Washington, D.C. 20036

William E. Wyrough, Jr.
Associate General Counsel
Florida Public Service Commission
101 East Gaines Street
Tallahassee, Florida 32399-0850

Paul Rodgers, General Counsel
Charles D. Gray, Asst. General Counsel
James Bradford Ramsay
Deputy Assistant General Counsel
NARUC, 1102 ICC Building
P.O. Box 684
Washington, D.C. 20044

Genevieve Morelli
Vice-President and General Counsel
Competitive Telecommunications

Association
1140 Connecticut Avenue, N.W.
Washington, D.C. 20036

John B. Lynn
EDS Corporation
Suite 1331, North Office Tower
1331 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Hollis G. Duensing
General Solicitor
The Association of American Railroads
50 F Street, N.W.
Washington, D.C. 20001

Wayne V. Black
C. Douglass Jarrett
Keller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001

Josephine S. Trubek, General Counsel
Michael J. Shortlry, ill, Esquire
Rochester Telephone Corporation
180 South Clinton Avenue
Rochester, New York 14646

Barbara J. Stonebraker
Sr. Vice-President - External Affairs
Cincinnati Bell Telephone
201 E. Fourth St., 102-300
P.O. Box 2301
Cincinnati, Ohio 45201
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William D. Baskett ill
Thomas E. Taylor
David S. Bence
Frost &t Jacobs
2500 Central Trust Center
201 E. Fifth Street
Cincinnati, Ohio 45202

Lewis J. Paper
Robert F. Aldrich
Keck, Mahin &t Cate
1201 New York Avenue, N.W.
Washington, D.C. 20005-3919

Peter A. Casciato, Esquire
A Professional Corporation
1500 Sansome Street, Suite 201
San Francisco, California 94111

William Page Montgomery
Economics and Technology, Inc.
One Washington Mall
Boston, Massachusetts 02108-2603

Debra L. Lagapa
Ellen G. Block
Levine, Lagapa &t Block
1200 19th Street, N.W., Suite 602
Washington, D.C. 20036

Robert J. Aamoth
Michael R. Wack
Reed Smith Shaw &t McClay
1200 18th Street, N.W.
Washington, D.C. 20036

John P. Kelliher
Solicitor
lllinois Commerce Commission
180 North LaSalle Street
Suite 810
Chicago, lllinois 60601

Robert C. Mackichan, Jr.
Vincent L. Crivella
Michael J. Ettner
General Services Administration
18th &t F Streets, N.W., Room 4002
Washington, D.C. 20405

Thomas S. Casey
Ronald W. Gavillet
James M. Fink
Skadden, Arps, Slate,

Meagher &: Flom
1440 New York Avenue, N.W.
Washington, D.C. 20005

Michael L. Glaser
Thomas F. Dixon
Holme Roberts &t Owen
1700 Lincoln, Suite 4100
Denver, Colorado 80203

Jeffrey L. Sheldon
Mara J. Pastorkovich
Utilities Telecommunications

Council
1140 Connecticut Ave., N.W., #1140
Washington, D.C. 20036-4001
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Irwin A. Popowsky
Phillip F. McClelland
Mark S. Hayward
Barry Pineless, Esquire
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, Pennsylvania 17120

Albert Shuldiner
Nixon, Hargrave, [)evans &t Doyle
One Thomas Circle, N.W., Suite 800
Washington, D.C. 20005

Randolph J. May
Richard S. Whitt
Sutherland, Asbill &t Brennan
1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Robert C. Atkinson
J. Scott Bonney
Alex J. Harris
Teleport Communications Group
1 TelePOrt Drive, Suite 300
Staten Island, New York 10311-1011

Richard A. Askoff
NECA
100 South Jefferson Road
Whippany, New Jersey 07981

Martin E. Freidel
Vice-President
MidAmerican Communications

Corporation
7100 W. Center Road, Suite 300
Omaha, Nebraska 68106-2723

Ward W. Wuester, Jr. WllL14
Richard McKenna WllL21
GTE Service COrPOration
P.O. Box 152092
Irving, Texas 75015-2092

Gail L. Polivy
1850 M Street, N.W., Suite 1200
Washington, D.C. 20035

Jay C. Keithley
The United Telephone System

Companies
1850 M Street, N.W., Suite 1100
Washington, D.C. 20036

W. Richard Morris
The United Telephone System

Companies
P.O. Box 11315
Kansas City, Missouri 64112

E. William Kobemusz
Vice-President, Regulatory
Southern New England Telephone Co.
227 Church Street
New Haven, Connecticut 06510-1806

Richard E. Wiley
Michael Yourshaw
William B. Baker
Wily, Rein &t Fielding
1776 K Street, N.W.
Washington, D.,C. 20006

Brian R. Moir
Moir and Hardman
2000 No. L Street, N.W.
Room 512
Washington, D.C. 20036-4907
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Robert M. Lynch
Richard C. Hartgrove
Jonathan W. Royston
Michael J. Zpevak
Southwestern Bell Telephone Co.
One Bell Center, Suite 3520
St. Louis, Missouri 63101

Dary L. Avery
Peter G. Wolfe
Howard C. Davenport
Public Service Commission of the

District of Columbia
450 Fifth Street, N.W.
Washington, D.C. 20001

David Cosson
L. Marie Guillory
National Telephone Cooperative

Association
2626 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

Daniel O. Coy
President, CEO
Metrocomm, Fiber Optic Network
50 West Broad Street
Columbus, Ohio 43215

Joseph C. Harkins, Jr.
Penn Access Corporation
Centre City Tower
650 Smithfield Street
Pittsburgh, Pennsylvania 15222-3907

William J. Cowan
General Counsel
New York State Department

of Public Service
Three Empire State Plaza
Albany, New York 12223

Angela Burnett, Staff Counsel
Information Industry Association
555 New Jersey Avenue, N.W., Suite
800
Washington, D.C. 20001

Mark S. Hayward
Barry Pineless, Esquire
Office of Advocacy
United States Small Business

Administration
409 3rd Street, S.W.
Washington, D.C. 20416

Carol F. Sulkes
Vice-President, Regulatory Policy
8745 Higgins Road
Chicago, lllinois 60631

Theodore D. Frank
Vonya B. McCann
Arent, Fox, Kintner,

Plotkin & Kahn
1050 Connecticut Avenue. N.W.
Washington, D.C. 20036-5339

Margot Smiley Humphrey
Koteen & Naftalin
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

Peter Arth, Jr.
Edward W. O'Neill
Irene K. Moosen
505 Van Ness Avenue
San Francisco, California 94102



Richard J. Metzger
Pierson &t Tuttle
1200 19th Street, N.W.
Suite 607
Washington, D.C. 20036

Lawrence W. Katz
Attorney for Bell Atlantic

Telephone Companies
1710 H Street, N.W.
Washington, D.C. 20006
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Elizabeth A. Fertig ~ .


